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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking to Continue

Implementation and Administration of Rulemaking 08-08-009
California Renewables Portfolio Standard (Filed August 21, 2008)
Program.

COMMENTS OF THE DIVISION OF RATEPAYER ADVOCATES
ON THE PROPOSED DECISION
ADOPTING THE RENEWABLE AUCTION MECHANISM

I. INTRODUCTION

Pursuant to Rule 14.3 of the Commission’s Rules of Practices and Procedure, the
Division of Ratepayers Advocates (“DRA”) hereby submits the following comments on
the August 24, 2010 Proposed Decision (“PD”) of Administrative Law Judge (“ALJ”)
Burton Mattson, adopting the renewable auction mechanism (“RAM” or “RAM
program”). On September 8, 2010, ALJ Mattson granted an extension until September
27,2010 for filing opening comments.

Overall, DRA supports the adoption of the RAM since it should spur the
development of low-cost renewable projects at the distribution level in the near term and
provide an effective new tool for renewable energy procurement. However, DRA
recommends modifications to several elements of the proposed RAM program that will
improve the effectiveness of the program and protect ratepayer interests.

Specifically, DRA recommends the Commission:

(1) Provide more specific details regarding the treatment of contracts in
excess of the auction limit or at a rate at or above the Simplified
Preapproval Threshold (“SPT”);

(2) Reduce the number of auctions in the first year of the program;



(3) Limit program eligibility to projects within a California balancing
authority area;

(4) Require that an independent evaluator is used to evaluate the RAM
program;

(5) Count only excess sales toward the RAM program’s capacity limit; and

(6) Ensure maximum transparency of the RAM program.!

II. DISCUSSION

A. Revenue Requirement Cap

The PD adopts a total capacity cap of 1000 MW and declines to adopt a revenue
requirement cap.2 DRA agrees with the PD that a total capacity cap will eliminate the
potential complexities and uncertainties associated with the previously proposed revenue
requirement concept. The total capacity cap, in conjunction with the SPT, has the
capability to effectively protect ratepayers from exorbitantly priced contracts under the
RAM.

In particular, DRA strongly supports the lack of the requirement in the PD that any
projects priced above the SPT are subject to a must-take obligation.> This exception from
the must-take provision of the RAM program is an essential safeguard to assure that

ratepayers are paying for a reasonably priced RAM program.

1. The PD requires modification with regard to the
treatment of contracts for projects in excess of the
auction limit or at a rate at or above the SPT

The PD indicates that any signed contracts for projects that are “in excess of the
auction limit or at a rate at or above the SPT should be submitted to the Commission

under other procedures.” Furthermore, the PD indicates that the capacity of either of

'Pursuant to Rule 14.3(b), DRA’s proposed changes to the findings of fact, conclusions of law and
ordering paragraphs are attached as Appendix A.

2PD, p. 43.
3pD, 83, FN 128.
PD, p. 84.



these contract types will not count against the overall capacity cap allocated to each
IOU.2 DRA finds this language problematic for several reasons.

First, the current language of the PD is too ambiguous as to what procedures the
IOUs should follow for contracts that are in excess of the auction limit. The PD should
specify that if an [OU intends to sign a contract that is in excess of the auction limit -
regardless of how the cost relates to the SPT - it should do so through an existing
Commission approved renewable procurement program such as the recently approved
solar photovoltaic programs, the RPS procurement process or via a bilateral contract.

Second, the PD’s treatment of signed contracts with a rate at or above the SPT i1s
cause for concern. The PD indicates that such contracts may be submitted by a Tier 3
advice letter process or an application, and that such a contract will not count against the
RAM program’s overall capacity cap.® Although DRA does not object to the submission
of such contracts via an application, DRA does have concerns that contracts submitted
via the Tier 3 process will not count against the overall capacity cap since the PD does
not specify a separate capacity limit for contracts approved under the Tier 3 process.

The lack of a limit for contracts in excess of the capacity cap of the RAM program
or any direction specifying what Commission-approved renewable procurement program
cap the contract counts against creates a dangerous loophole. As currently composed, the
PD seems to place no limit on the submittal of contracts at or above the SPT. Therefore,
DRA recommends that the Commission specify that any signed contract that is at or

above the SPT should count against the overall 1000 MW capacity cap.

B. The Commission should reduce the number of auctions in
the initial year of the RAM program

The PD’s proposed RAM program calls for two 250 MW auctions per year, with a

total of four auctions over two years. The PD requires that the auctions be held

’Id.
SPD, p. 84.



simultaneously by the three IOUs.Z DRA finds the number of auctions proposed for the
first year too high at the inception of the RAM program.

In order to avoid disruptions in the development of the RAM program, DRA
recommends that the program be phased-in to ensure that the program operates smoothly
and avoids overreaching and necessitating a scaling back at a later date. A phased-in
approach will allow the Commission to determine that the market is working properly
and that costs under the RAM program are reasonable.

Therefore, DRA recommends that the RAM begin with one 200 MW auction
being held during the first year. In the following two years, the number of auctions can
increase from one to two auctions per year, with 200 MW available for each auction.

This approach would keep the RAM at the total adopted capacity cap of 1000 MW .2

C. The Commission should adopt less expansive location
eligibility requirements

With regards to the location aspect of program eligibility, the PD elects to not
limit project location, but rather adopts an expansive position requiring only that the
deliveries are consistent with RPS eligibility standards as determined by the CEC.2 The
PD indicates that limiting projects to the IOU service areas or the CAISO controlled grid
will restrict competition and exclude projects in locations with significant renewable
potential 12

While DRA appreciates the concerns included in the PD regarding ensuring
adequate competition and including projects in productive renewable areas outside the
CAISO controlled grid, the inclusion of any project that is consistent with the CEC’s RPS
eligibility standards is too expansive of an approach. Such an approach could result in
projects located in the entire WECC participating in the program, which would

undermine major benefits of the RAM program, including avoided or deferred investment

1PD, p. 90.

8 This approach is similar to DRA’s recommendation in DRA’s Pricing Comments (p. 9).
2PD at p. 54.

©pD at p. 55.



in transmission upgrades as well as avoided transmission line losses. DRA supports
facilitating the interconnection of projects that efficiently utilize the existing distribution
system. Favoring smaller projects that can interconnect at the distribution level and do
not require costly distribution system upgrades or transmission construction will result in
benefits to all ratepayers, as long as that generation is provided at a reasonable cost.

The RAM program should initially focus on projects that will further the primary
goals of the program. Therefore, DRA recommends a change to the language of the PD
regarding eligibility. Rather than limiting eligibility to projects within the CAISO
controlled grid, DRA recommends requiring that eligible projects must be located in a
California balancing authority area.

Limiting eligible projects to a location within a California balancing authority area
balances the primary goals of the RAM program such as spurring the development of
distribution-level renewable projects, while addressing concerns that the program design
ensures sufficient competition and includes productive renewable energy areas in
California. The expansion of the program to include projects in any California balancing
authority area will result in a broader range of potential bidders, likely resulting in
downward pressure on prices spurred by additional competition Furthermore, DRA’s
recommended eligibility requirement is consistent with the definition of a bundled

contract in the TREC decision (D.10-03-021).

D. Independent evaluators should be used to evaluate the
RAM program

The PD states the RAM program should be evaluated annually and that it,
“expects Energy Division and other parties to continually monitor the RAM, and
recommend modifications based on evidence, if and as necessary.”2 The PD also
requires that the Procurement Review Group (“PRG”) examine auction results to assure
price and viability were properly applied.” Although DRA supports these requirements,

the Commission should also require additional evaluation by a third party, neutral entity.

1D.10-03-021, p. 26.
2pD, p. 130.



Therefore, DRA recommends that an Independent Evaluator (“IE”) also evaluate
the RAM programs. The IE can evaluate whether the RAM is functioning efficiently and
make recommendations to improve the program if necessary. An IE closely monitors
each annual Request for Offers (“RFO”) process in the RPS program to ensure fairness.
In a similar manner to its role with the PRG and RPS RFOs, an IE should be used to

evaluate the RAM program.

E. Only excess sales should be counted towards the RAM
program’s capacity limit

The PD finds that under an excess sales arrangement the entire rated capacity of a
facility should be measured towards the total capacity of the RAM program rather than
only the actual excess sales portion of a facility’s generation.E DRA has concerns with
this approach because it could quickly result in an exhaustion of the RAM program’s
total capacity.

A significant portion of the RAM program’s capacity could be tied up by
essentially phantom MWs since some facilities may sell only a small portion of their
overall generation through an excess sales agreement. Reducing the effective capacity of
the program from the outset would seem contrary to the goals of the RAM. Although the
PD acknowledges this risk, it indicates that the program’s “limit may be increased, if and
when appropriate.”™ However, such an increase to the RAM program’s limit could take
a considerable amount of time, blunting the program’s impact and reducing the
effectiveness in assisting California in reaching its RPS goals.

The Commission should mandate that only the actual excess sales be counted
towards the RAM program’s capacity limit. Although this approach may involve more
complexity, it is essential to ensure the efficacy of the RAM program. A project
participating in the auction should be reasonably certain as to how many MWs it intends
to sell through the RAM program, since this should be a vital part of crafting a bid that is

both (1) competitive and (2) assures sufficient recovery on the investment. DRA

B PD, pp. 139-141.
HPpD, p. 141.



supports the method recommended by IEP, which counts the difference between the
nameplate capacity of the customer’s generating facility and the historical peak
demand.”® The use of such a method would assure that the RAM program’s capacity is

not exhausted too quickly.

F. The Commission should mandate a high level of
transparency for the RAM program

DRA agrees with the PD regarding the importance of greater public access to the
RAM program data. However, the PD needs to be more specific regarding the disclosure
of RAM program data.’® DRA supports maximum disclosure of RAM program data,
consistent with D.06-06-066 (“‘the Confidentiality Decision”). At a minimum, the
Commission should require public disclosure of price data (e.g. maximum, minimum,
average, individual prices) for winning bids that execute contracts pursuant to the RAM
program.

DRA agrees with the PD that “[i]nformation is vital to an effectively functioning

market.”Z

Mandating extensive disclosure of data from the RAM program will support
transparency so that sellers have clear expectations in terms of price and the regulatory
process. The extent to which the regulatory scheme is perceived to be clear and stable
can influence how much renewable power is developed and at what cost.

In D.06-06-066, the Commission adopted a procedure that relied on the use of the
Matrix of Allowed Confidential Treatment Investor Owned Utility (IOU) Data (“Matrix’)
to identify data that should be treated as confidential.®¥ The Matrix applies to data

relevant to electric procurement.2 The Commission’s rules regarding confidentiality of

electric procurement data do not prescribe confidential treatment for a considerable

B PD, p. 140, citing IEP’s initial FIT Comments at 10.
1 pD, p. 135.

TPD, p. 136.

8 D.06-06-066, as modified by D.07-05-032, p. 42.

L D.06-06-066, as modified by D.07-05-032, p. 18.



portion of the RAM program data.2? The Matrix does not contemplate the type of
information that should be confidential in an auction process, but rather in arms length
negotiations. For example, the Matrix protects bid information of projects for three years
after the final contracts are submitted to the Commission from that particular
solicitation.2!

This has allowed for the protection of bid data for an indeterminate amount of time
because contracts can be submitted for approval years after a solicitation has been
concluded. This is inapplicable to the RAM process, because the auction itself will result
in firm contracts. Unlike in general RPS solicitations, there is no corresponding need to
protect price information from other participants in the RAM, because their will be no
ongoing negotiations stemming from that particular RAM auction. Similarly Matrix
sections VII F. and G. protect the price terms of Bilateral, RPS contracts for three years.
Conceivably, this was to protect price information from other suppliers who are
negotiating contracts with the IOUs. This prevents bidders in the same solicitation from
knowing what the IOU is willing to pay for RPS contracts from that particular
solicitation.

In the RAM, there are no such ongoing negotiations and bidders would not gain an
advantage from learning what bid prices were accepted. Price information would inform
future bidders of the robustness (or lack thereof) of the previous solicitation. There is a
public benefit from releasing this price information, without the negative possible
outcomes for ratepayers that could stem from solicitations with ongoing negotiations. It
would also be consistent with D.06-06-066 to release this price information to make the
process more transparent.

The PD should be more specific with regard to the information that will be made
public so that the intent of the PD is not thwarted by the vague language of the Matrix.

The Commission has broad discretion to require that data from finalized contracts under

2 D.06-06-066, as modified by D.07-05-032, pp. 18-19.

21 D.06-06-066, as modified by D.07-05-032, Appendix 1 (IOU Matrix), Item VIII(B) (Competitive
Solicitation (Bidding) Information — Electric), p. 18.



the RAM program be made publically available and should use that discretion to ensure

maximum disclosure of program data.

III. CONCLUSION

DRA generally supports Commission approval of the PD, but recommends several
modifications that will improve the effectiveness of the RAM program and protect
ratepayer interests. DRA’s recommended modifications include limiting the number
auctions in the first year, adopting more limited location eligibility requirements,
including independent evaluator review of the RAM program, counting only actual
excess sales against the RAM program capacity cap and maximizing RAM program
transparency. DRA recommends that the Commission adopt the PD with the

modifications discussed above.

Respectfully submitted,

/s/ MARCELO POIRIER

Marcelo Poirier
Staff Counsel

Attorney for the Division of Ratepayer
Advocates

California Public Utilities Commission
505 Van Ness Avenue
San Francisco, CA 94102
Phone: (415) 703-2913
September 27, 2010 E-mail: mpo@cpuc.ca.gov




APPENDIX A

PROPOSE MODIFICATIONS TO FINDINGS OF FACT, CONCLUSIONS
OF LAW AND ORDERING PARAGRAPHS'

FINDINGS OF FACT

14. Requiring projects partlcmatmg in the RAM program to be located in a Cahforma

balancing authority area de

pregram;-will not cause confus10n will increase competition, and will include areas with
some of the best renewable potential.

CONCLUSIONS OF LAW

7. The following RAM program design elements should be adopted: a total program
capacity cap of 1,000 MW, subject to adjustment in any appropriate proceeding; an initial
capacity allocation to the three IOUs using the same proportions as in the existing FIT
program; 25% 20% of the 1,000 MW total allocation offered in the initial auction; RAM
1s a must-take tariff for winning bids below the SPT; and only must-take contracts apply
to program capacity caps.

9. RAM should be limited to the three largest [OUs, deliveries should be
limited to projects located in a California balancing authority area eensistentwith- RPS

ehigibility requirements-as-determined-by-CEC, and the seller should not be required to be

a retail customer.

17. Each of the three largest IOUs should conduct the initial #we RAM auctions per-year
beginning no later than 90 days after the last RAM tariff filed by advice letter pursuant to
this order is effective; the three IOU should hold RAM auctions simultaneously; and
subsequent simultaneous auctions should be held no later than every 180 days thereafter.

39. For application toward RAM total program capacity caps, electricity sold to the IOU
under either full buy/sell or excess sales should be measured by using the selling project’s

1 Recommended additions are underlined and recommended deletions are shown with strikethrough.
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rated capacity minus a measurement or an estimate of customer load entirerated

ORDERING PARAGRAPHS

1.c. The tariff shall be consistent with the directions stated in this decision, and
summarized in Appendix A. These directions include, but are not limited to: per project
(transaction) is 20 megawatts and less; rate determination is by use of the renewable
auction mechanism; program cap of 1,000 megawatts, allocated to the three electrical
corporations; no more, and no less, than 25%- 20% of the allocation offered in the initial
auction; unsubscribed capacity (or subscribed capacity that drops out) is added to the next
available auction; tariff is a must-take obligation by the electrical corporation with
respect to winning bidders for all projects in a product category below the simplified
preapproval threshold up to the maximum allocated capacity; bids are not negotiable with
respect to bid price, terms or conditions; bidders must show within the bid that the project
complies with adopted project viability criteria; electricity products eligible for purchase
via this tariff are firm, non-firm peaking and non-firm non-peaking; selection of winning
bids is by price (least expensive selected first); prices are subject to a simplified
preapproval threshold of market price referent times 1.5 for purposes of simplified Tier 1
advice letter review contracts with prices at or above the simplified preapproval threshold
are subject to other Commission process, such as Tier 3 advice letter review or
application; rates are paid on the basis of all-in energy rates by time of delivery; capacity
applicable to the total statewide maximum capacity in turn allocated to each utility shall,
for transactions pursuant to either the full buy/sell or excess sales options, use the

prOJ ject’ s rated capacrty minus a measurement or an estimate of customer load entirerated
o ating ed-th : : A; a seller eligible to
subscrrbe under th1s tarrff need not be a retail customer of the electrlcal corporation, and
the project need not be located on property owned or under the control of the retail
customer; and a seller eligible to subscribe under this tariff need not be a qualifying
facility under federal law.

11
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I hereby certify that I have this day served a copy of “COMMENTS OF THE
DIVISION OF RATEPAYER ADVOCATES ON THE PROPOSED DECISION
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